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Dear BobbY:

Attheannualmeetingon.Tanuaryls,therewasquiteabitofdiscussion
about how ttre water is regulated on the lower Fremont River' of particular
concern was the practice of "ortiirruing 

to deliver "B" water at the head of the

system when the ,it.tt at the lower ertd t"t" not getting atl their "A" water '

KirkandIhavespenEsometimediscussingthisissue,Thereisaconcept
in water law known as tie futile call doctrine ' It basically means that j-f water

wilr not reactr a lower user in r..rili"i-"rtt guantity to be_ used benef i-cially then

the water may be kept by the upper waLer users Lven if the lower user has an

earlier priority daLe. as Yol cin imagine we have to be very judicious in using

this procedure in "nv "t"" 
tf the staie. There has to be fairly good evidence

that the water 
-riii' 

r.rot benefit the lower users ' Where such a practice i's

instituted and it is challenged by the lower users, there probably needs to be

some demorrt"t"rion of the fulitity of their call on the water'

Becausechepracticeisbei-ngguestionedbythelower.users,wefeelit
imporLant to gi;e lou the folrowin! instructio.r, tot regulating the water thi-s

year. Based on the snow pack t"fo.t-" so far this year, 1t doe,s- not appear Lhat

there will be an average runoff 6n tfre Fremont nivei' You should deliver all the

righLs possible'orr.irrg-tr." runoril making sure..ttrat "A" rights are all being met'

As the runoff drops off, you sfrorria deliirer "e" *ti"t ontf as long as all the "C'

waterrightsaresti}IfuI1.oncethe,.A''rightsdropbeJ-owa..futlsupplyany
where on the system, you should completely shut of f all the "B" rights'

Ifafterthesystemhasstabili-zed,itappearsthere.couldbe..B''water
delivered in the upper part of the system witho-ui affecting the delivery of the
,,A,, rights to the }ower users, il;jy be.possibre to do so. However' you must

discuss ttris witr, rirt< Forbush ana glet his approval before making the attempc '

It j-s very important to keep "."rrtit" 
.e"otd! before and after implemenLing a

futilecallprocedure,tobeabletoshowthatthelowerusersarenotbeing
"tt""t"d 

in Cne beneficial use of their rights '

If you have any questions concerning this instruction' please contact me

at 538-7380 or Kirk Forbush at a96-4429'
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